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Judicial Application of Customary Law in Household Division Disputes .
An Empirical Study Based on 625 Adjudication Documents

PAN Xiangjun
(School of Law, Tsinghua University, Beijing 100084, China)

Abstract; The application of customary law in the judiciary can fill the gaps in the enactment of statute
law and achieve both the legal and social effects. An analysis of 625 adjudication documents on
household division disputes illustrates that customary law has a wide application. Meanwhile, judges
mainly implement customary law on their own initiative and recognized litigants’ invocation as a
supplementary source, with an indirect and ambiguous application pattern. The roots lie in the
characteristics of customary law itself, the differences in the subjects of application and the weakness of
the procedures. Therefore, on the premise of application, customary law should be strengthened in the
civil trial of the status of the source of law, and integrated with the provisions of national law. On the
techniques of application, it is conducive to establish the identification criteria and improve the
interpretation of customary law, enhance the reasoning of the judgement, as well as refine the
procedural rules of adjudication. On the guarantees of application, the evaluation and incentive
methods, the judicial accountability system and pre-litigation mediation mechanism should be optimized
to jointly promote the enforcement of customary law in household division cases.

Key words: customary law; judicial application; household division; empirical research



